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W&dermuth v. Cole (1889) 77 Mich. 483, 43 N. W. 889; TPiZfcams v. 
Troop (1863) 17 Wis. 478; contra, Barron v. Arnold (1887) 16 E. I. 
22, 11 Atl. 298. But where the statute is prohibitory, the better view is 
that it is illegal to pass property in the liquor except as expressly 
provided. National Bank v. Qerson (1893) 50 Kan. 582, 32 Pac. 905; 
see Oonley v. Murdoch (1909) 106 Me. 266, 269, 76 Atl. 682; contra, 
Long v. Holley (1912) 177 Ala. 508, 58 So. 254; Gignoux v. Bulhrich 
(1884) 63 IS. H. 22. The principal case is doubtless sound in view of 
the statute under which it was decided. At the present day, however, 
with the prohibitory Volstead Act in force, and not an act merely to 
regulate the traffic in liquor, any attempt to transfer property in 
liquor in an unauthorized manner should be held illegal. If the 
principal case, therefore, had arisen under the Volstead Act, a contrary 
result should have been reached. 



Master and Servant — Workmen's Compensation — Acts in an Emer- 
gency. — Two independent railroads maintained, at a distance of fifty 
feet, parallel tracks across a highway. Each employed a flagman to 
keep people off the tracks, etc. The plaintiffs intestate, a flagman, 
was killed while attempting to rescue a child on the tracks of the other 
railroad. Held, one judge dissenting, the plaintiff's act did not "arise 
out of and in the course of his employment" within the meaning of 
the Workmen's Compensation Act. Priglise v. Fonda, J. & G. By. 
(3rd Dept. 1920) 192 App. Div. 776, 183 N. T. Supp. 414. 

Where the employee of one independent contractor is killed in 
rescuing an employee of another independent contractor working near 
him in the same building, it has been held that the death arises out 
of and in the course of employment. Waters v. Taylor Oo. (1916) 
218 N. T. 248, 112 NT. E. 727. The court argued that the decedent's 
act was meritorious and one to be reasonably anticipated under the 
circumstances. The court concluded that since the Act is designed 
to put upon the business the financial burden arising from an injury 
to an employee, the employee should not be barred from compensation 
merely because in an emergency he stepped somewhat beyond the 
scope of his regular employment. The court, however, seems to over- 
look the fact that only those actions which are in furtherance of the 
business enterprise are within the purview of the Compensation Act. 
See Spooner v. Detroit Saturday Night Oo. (1915) 187 Mich. 125, 
133, 134, 153 N. W. 657; (1914) 14 Columbia Law Eev. 654; (1912) 
25 Harvard Law Eev. 414-416. Thus, though in an emergency an 
employee may step somewhat beyond the ordinary scope of his employ- 
ment, the general rule is that the disputed act must be in furtherance 
of the business. Southern Surety Go. v. Stubos (Tex. 1917) 199 S. W. 
343, (engineer drowned saving employer's dredge); General Accident, 
etc. Corp. v. Evans (Tex. 1918) 201 S. W. 705, (killed rescuing fellow 
servant) ; Dragovich v. Iroquois Iron Oo. (1915) 269 HI. 478, 109 N. E. 
999, (killed rescuing fellow servant) ; Bees v. Thomas [1899] 1 Q. B. 
1015, (killed stopping master's runaway horse). So where the em- 
ployee's act is not in furtherance of the enterprise, recovery is denied. 
Olarh v. Olarh (1915) 189 Mich. 652, 155 K W. 507, (servant rescuing 
master) ; Mullin v. D. Y. Stewart & Oo., Ltd. (1908) 45 Scot. L. E. 729, 
(servant rescuing fellow servant who is not acting in the line of duty). 
In the Waters case, however, the court, disregarding this generally 
accepted distinction, held that the social policy back of the Com- 
pensation Act warranted the extension of the Act to cases of this sort. 
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If the Court of Appeals desires logically to apply the principle of the 
Waters case, the instant case should be reversed on appeal. But note 
must be taken of the suggestion in the Waters case that that decision 
may be limited to its facts. 

Mortgages — Marshalling — Warranties. — Where land subject to a 
mortgage is conveyed with a specific warranty against incumbrances, 
and the grantee subsequently reconveys part to the mortgagor, held, 
the grantee has an equitable right to have the part reconveyed sold 
first in satisfaction of the mortgage. Barry v. Boomer (N. 0. 1920) 
103 S. E. 914. 

Where a mortgagor alienates the mortgaged land to one who 
personally assumes the mortgage debt, the land purchased becomes the 
primary fund for such payment, even though part of the land only is 
conveyed. Bowne v. Lynde (1883) 91 N. T. 93. In such a case, if the 
grantee makes several further conveyances in parcels, at different 
times, upon foreclosure the land must be sold in the inverse order of 
alienation, after exhausting the land retained by the mortgagor's 
grantee. This is true notwithstanding that part of the property was 
reconveyed to the mortgagor. Sophins v. Wolley (1880) 81 N. Y. 77. 
But where a portion of the mortgaged land is alienated by the mort- 
gagor with a specific warranty against incumbrances, the grantee's land 
is only secondarily liable, and the mortgagor's property must be applied 
first in payment of his own debt. See Howard v. Bobbins (1902) 170 
N". T. 498, 503, 63 N. E. 530. If the mortgagor conveys all the land 
with such a covenant, and part is reconveyed to him, it is only equi- 
table that, as between the mortgagor who is personally liable, and the 
grantee who holds under a warranty, the former should be the first to 
suffer. So in the instant case the court was undoubtedly correct in 
holding the land in the mortgagor's possession subject to a sale in 
foreclosure before looking to the grantee's land. 

Mortgages — Purchase of Equity op Redemption — Clogs. — In 1840, 
the plaintiff's father executed a mortgage to the defendants, condi- 
tioned that if the loan were not returned in twenty years, the defend- 
ants should become owners of one moiety of the mortgaged premises 
and the other moiety should be returned unencumbered to the mort- 
gagor. In 1864, four years after default in payment, the plaintiffs 
executed a deed whereby "they took back one half of the lands and 
conveyed the other half to the defendants". The plaintiffs now bring 
a bill in equity to redeem. Held, since the execution of the deed was 
an independent and voluntary transaction, it will be upheld. Shankar 
Dhonddev v. Yeshwant Baghunath Gaitonde (1920) 22 Bombay Law 
Rep. 965. 

Equity will not enforce any provision in a mortgage which attempts 
to extinguish the equity of redemption. Jackson, v. Lynch (1889) 129 
El. 72, 21 K E. 580, 22 N. E. 246; Clark v. Henry (N. T. 1823) 2 Cow. 
324; (1912) 12 Columbia Law Rev. 627. But by a fresh transaction, 
the mortgagee may purchase the equity of redemption. Green v. Butler 
(1864) 26 Cal. 595; (1913) 13 Columbia Law Rev. 170. Such a bar- 
gain is carefully scrutinized by equity. See Odell v. Montr oss (1877) 
68 N. Y. 499, 504. It will be sustained if bona fide and for an ade- 
quate consideration. Trull v. Skinner (1835) 34 Mass. 213. Other- 
wise it will not defeat the right to redeem. See Young v. Miner 
(1910) 141 Wis. 501, 124 1ST. W. 660. A deed absolute in terms but 



